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EDITORIAL NOTES. 


“The King is dead; long live the King!” Men die, while nations 
live. Yet men of character and force in their day and generation do not 
really die. They live on in the memories of their countrymen and in the 
influences which last long after them. Rich is that nation which has 
possessed great and good rulers. They are one of the essentials to good 
government and they add wealth to the whole world. America has been 
rich in splendid men, who were statesmen, preachers, orators, but espe- 
cially has it been blessed in wise and faithful rulers. Washington, Adams, 
Jefferson began a line in which McKinley has been the last to fall, and as 
each has died the country has put on emblems of woe, with few exceptions, 
and thanked God that such rulers lived to bless their age and people. Of 
the many great names not born to die, Washington, Lincoln and McKin- 
ley will stand out brightest in the galaxy now passed into history. “‘Wash- 
ington, father of his country; Lincoln, saviour of his country; McKinley, 
lover of his country. Each builded better than he knew, and each 
possessed not only native genius for government of the highest order, 
but the loftiest kind of private character. Character gives strength to 
genius. It is fortunate for the rising generation that in McKinley there 
were all the elements that make a Man rather than simply those elements 
which make a Hero. He was every inch a Man! Wise as a statesman, 
prudent as an executive, strong in council and valiant in political conflicts, 
he was yet everywhere, and at all times, the gentlemanly gentleman, the 
manly man, and it is this which has drawn all the world unto him. Never 
before in the history of the nations did all the ends of the earth put on 
habiliments of mourning upon the death of a prince or peasant as it did 
September 19, the day of the funeral of President McKinley. From the 
Siberian ranges to the most southerly regions of the Cape of Good Hope, 
and from Alaska to Patagonia, as well as in the islands of the seas, there 
was weeping because a great ruler had departed. The assassin’s dagger 
had made the poignancy of the grief of his taking off the more severe, 
but had he died in sickness the same whole world would have mourned. 
It was the spontaneous tribute of the throbbing heart of all humanity 
to a ruler who wore no crown save the plaudits of the wide, wide world. 
And such a crown has not been worn since the days of King David, who 
was known, however, to but a small proportion of the then peoples of 
the earth. 





Mr. McKinley died on September 14, eight days after the two bullets 
of an assassin had been fired at him, w hen he was shaking hands with 
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the people in the Pan-American Exposition. Everybody knows the story 
of the shooting, the hoped-for recovery. the relapse, the death, the mourn- 
ing, the state funeral, the interment at Canton, and the assumption of 
power by President Roosevelt. How well the lesson will be learned that 
law is not yet able, in this country or any other, to prevent assassinations 
and other high crimes we do not know. Attempts will be made, and 
properly, in many states, to pass laws to repress the carrying of concealed 
weapons, and especially to prevent the meeting together of men banded 
to strike at the vitals of government. Foes of all government seem to 
abound, especially in the large cities, and certainly they will not be per- 
mitted to congregate and to promote and publish at will their pernicious 
doctrines. For why should they? A government of law can only stand 
when it is founded upon a respect for law. But, alas! there can be no 
legal panacea for similar crimes in the future. Murders will never cease 
while men are depraved. We have plenty of laws to repress such acts 
of crime as this at Buffalo, but they are of no effect on fiends in human 
shape. It isa sad commentary on our civilization that thrice within forty 
years this nation, which is the freest of oppression under the skies, has 
had its chief ruler assassinated. Not one monarchy can show such a 
record as that. 





The new President, Mr. Roosevelt, is from a stock which has always 
been patriotic and God-fearing. His own past life is an augury of what 
he ought to accomplish in carrying out the work of Mr. McKinley. His 
was the shortest inaugural ever known, containing but a single statement. 
His first public utterance after reaching the White House was embraced 
in a proclamation appointing September 19 as a day of mourning and 
prayer throughout the United States, in memory of his predecessor. Mr. 
Roosevelt is the youngest man who has ever been called to the Presi- 
dential chair and, while on that account there has been a disposition, 
particularly in foreign countries, to fear that he would not fully size up to 
the situation, yet those who know him intimately in this country are 
entirely aware that he is likely to follow in Mr. McKinley’s footsteps more 
closely than any man who is at present in the public eye. If in some 
matters he has achieved notoriety for intrepidity, he has never been found 
vacillating, and he is entirely frank. He made an address at Minneapolis 
only four days before the assassination of Mr. McKinley, and it almost 
seemed like an echo of the then President’s own words at Buffalo. In 
this grave crisis it is an admirable thing that an entire nation, with 
scarcely an exception, places more dependence upon Mr. Roosevelt than 
it ever has upon any regularly inaugurated Executive elected by any 
party. As it is, the South as well as the North, the West as well as the 
East, expect Mr. Roosevelt will continue along the lines marked out by 
his predecessor, and will take counsel with those members of the Cabinet 
who were fully imbued with the late President’s principles. The new 
President has been a scholarly man from his early youth, and his public 
works are numerous, considering the busy years of his life. A list of 
them recently published shows that at least eighteen, and perhaps more, 
full works have been published bearing his signature as author since 1885, 
an average of more than one a year. These works are all breezy in style, 
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broad in their human outlook, and have come fresh from his mind and 
heart. His descriptions, whether of the events upon the prairie or in the 
Spanish-American War, have been vivid, and he has had a wide field of 
readers. One of his most thoughtful productions has been “The 
Biography of Oliver Cromwell,” which was issued about a year ago, and 
which attracted as much attention in England as in America. 


The trial of Czolgosz, the assassin of President McKinley, occupied 
but a few hours during two days, and without legal quibbles. Two of the 
leading members of the Buffalo Bar had been requested by the Bar 
Association of that city to defend the prisoner, since he was not willing 
to employ counsel himself. These gentlemen, who were above any sus- 
picion of pettifoggery, had the defendant examined by a reputable phy- 
sician and, being unable to find him insane, simply saw to it.that the 
proceedings and proofs were in regular order. As a matter of fact, no 
legal defense was attempted, as there was none to make. The assassin 
being convicted, he was sentenced to Auburn penitentiary, to die in the 
electric chair on October 28. The difference between this trial and that 
of the assassin of President Garfield is so great that it is an object lesson 
for the criminal courts of the country. Guiteau’s trial began on Novem- 
ber 14 and was not closed until January 25 following, a period of over 
two.months. The whole country was affronted at the spectacle presented, 
by which the defendant himself constantly interrupted counsel in court, 
and by which the counsel spun out a long and wholly unsatisfactory 
defense. In capital trials the time seems to have come when our courts 
take pains to do justice with reasonable celerity and without that system 
of pettifoggery which has been too often permitted. 


Almost immediately after the assassination of President McKinley 
the Essex County Grand Jury met at Newark and Chief Justice Depue 
charged them in reference to the calamity which had overwhelmed the 
nation. His words are so apt that, coming as they did from the Chief 
Justice of the state, they must have carried with them an impressive 
weight. He said: “The calamity brought upon the people of this country 
by the attempted murder of the President admonishes all who are con- 
nected with the enforcement of the law of the necessity of inflexibly main- 
taining the reign of the law. This deplorable act was not the act of a 
madman or of one having a fancied grievance against the intended victim. 
It was the outcome of the principles of a class of people who are hostile to 
established government, and whose hostility is carried into effect by the 
assassination of the head of the government. People of this class have 
made themselves conspicuous in this state. It is admitted and proclaimed 
by members of one group that the murder of the King of Italy was 
planned in this state and an emissary sent abroad to carry that purpose 
into effect. Since the murderous assault upon the President one of the 
members of that group has said that the name of William McKinley had 
been under consideration by them. If a conspiracy formed in this state, 
having for its object the murder of any one in another state or country, so 
far executed in our state as that the parties in complicity leave the state 
for the purpose of carrying it into effect, be not indictable under our law, 
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the law on that subject ought promptly to be changed by the most drastic 
legislation. There are undoubtedly anarchists in this city, and not a few 
of them. They have held no public meetings for the propagation of their 
principles recently. About ten vears ago Lucy Parsons came to this city 
to address a public meeting of anarchists. The moment she began to 
speak Captain Cosgrove and Detective Glori took her into custody, put 
her into a patrol wagon and had her taken to the Fourth Precinct station 
house, where she was locked up over night. The next morning she was 
told to leave the city, and she did so at once. One or two anarchists in 
the crowd assaulted Detective Glori, and for this were indicted and served 
a term of imprisonment. Herr Most was coerced at one time into 
making a harmless address at a meeting of this sort. These occurrences 
were some time ago, and since that time there has been no open advocacy 
of these pernicious doctrines, but I am informed that these people are 
accustomed to congregate in certain saloons for the purpose of conference 
and to advocate their peculiar doctrines. A saloon or place in which such 
illegal practices are tolerated to such an extent as to be in a legal sense 
habitual is unlawful, and the keeper of the saloon or place is amenable to 
indictment for keeping a disorderly house. The course of procedure in 
this city indicates that there is law in existence, if put into force, to prevent 
public dissemination of these pernicious doctrines. I respectfully ask this 
grand jury that, with the assistance of the officers of this court, they will 
make thorough investigaticn of this subject to the end that, if such places 
exist, an indictment may be found. A precedent of that character will 
answer salutary purposes.” 





There has been a statement in the newspapers that the judiciary 
amendments to the constitution, passed by the last legislature, have not 
been advertised according to Jaw. The constitution on this point says: 
“Any specific amendment or amendments to the constitution may be 
proposed in the Senate or General Assembly, and if the same shall be 
agreed to by a majority of the members elected to each of the two houses, 
such proposed amendment or amendments shall be entered on their 
journals, with the yeas and nays taken thereon, and referred to the legisla- 
ture then next to be chosen, and shall be published for three months pre- 
vious to making such choice in at least one newspaper in each county, if 
any be published therein; and, if in the legislature next chosen as afore- 
said, such proposed amendment or amendments, or any of them, shall be 
agreed to by a majority of all the members elected to each house, then it 
shall be the duty of the legislature to submit such proposed amendment 
or amendments, or such of them as may have been agreed to as aforesaid, 
by the two legislatures, to the people, in such manner, and at such time, 
at least four months after the adjournment of the legisiature, as the 
legislature shall prescribe.” This certainly is explicit, because the word 
“shall” is employed as to the publication. From what we can gather 
from the press the advertising has not been done in some of the counties, 
or at least in Essex and Passaic there was not a publication by the fourth 
day of August which, it seems, is the latest date permissible for beginning 
the advertising. It looks as if the non-publication would certainly 
defeat the legislative amendments. Those members of the Bar who have 
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been interested in the changes concerning the judiciary, and those people 
who hold, as we do, that biennial sessions of the legislature in New 
Jersey ought to be adopted, will certainly feel chagrined if, through any 
failure to attend to the law on the part of the Department of State, the 
work of tine last legislature in the matter of these constitutional amend- 
ments shall go for naught. 


Since the foregoing was written we learn that the Secretary of State 
claims that the advertising was in accordance with the law, but it would 
seem as if his explanation involved a technicality which may, after all, 
have to goto the courts. It will be unfortunate if there shall be any loop- 
hole whatever in the matter of having the amendments brought legally 
before the next legislature, and then before the people of the state for 
their vote. 





There ought to be laws in every state checking the abuse of public 
advertising. In foreign countries there are such laws and they have been 
effectively used. In Rome, advertising announcements are confined to 
billboards and the newspapers, and these billboards are only licensed for 
appropriate localities. Various cities of the world have followed along 
this track, and in most of the Continental countries there are societies 
springing up having in view either the offering of prizes for the most 
beautiful signs, or the prohibition of advertising on blank walls and upon 
rocks. Attempts have also been made in London to discontinue the loud 


advertising upon ’busses and at the railway stations. The display of 
advertising at public places is probably more offensive in England than 
in this country, although here it has more generally taken the form of the 
disfigurement of natural scenery. ‘There is a law in this state permitting 
cities to pass ordinances restricting public advertising and _ such 
ordinances should be adopted. 





The citizens of Franklin township, Essex county, appointed a com- 
mittee of three, at their Spring meeting, to agitate the subject of improved 
taxation methods, in which a “local option” feature will be introduced. 
This committee has sent out a circular and called attention to the fact 
that the method they endorse has received the approval of the New York 
Chamber of Commerce, the League of American Municipalities, the New 
York State Commerce Convention, &c., and has been incorporated in a 
bill which has passed the Colorado legislature, and is to be voted upon in 
the form of a constitutional amendment at the Fall election in 1902. The 
committee say that this form of local option, which they also term “home 
rule,” would “(1) permit the citizens of each locality to decide for them- 
selves which class or classes of property should be taxed or exempted; 
would (2) permit any desired exemption from taxation for the purpose of 
attracting or encouraging business enterprises; would (3) encourage our 
citizens to take an interest ir the study of true taxation principles; and 
would (4) permit the adoption, in a limited territory, of any proposed 
change with a minimum risk, as desirable changes only would be per- 
manently retained, while neighboring localities would naturally follow in 
adopting such reforms as might prove successful, avoiding any that might 
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prove otherwise.” It is evident that the principles proposed involve a 
most important change in American legislation. Students of government 
elsewhere note that such a system has been in successful operation in New 
Zealand and has, to a greater or less extent, received the endorsement of 
some of the leading journals in this country. It is well to bring the sub- 
ject up for discussion before the people. These, like other principles, 
will be of slow growth, but if there be merit in the method proposed the 
sooner the public understand it the better. 


THE LAW OF CHINA. 


In an address given some time ago before the New York State Bar 
Association, Mr. Wu Ting-fang, Chinese Minister to the United States, 
gave the following succinct statement of Chinese law: 

‘The law of China may be treated under three heads—common law, 
statute law and case law. By common law I| mean that which consists of 
those principles and rules sanctioned by usage and custom from time 
immemorial. Another source of common law is to be found in the wise 
maxims and injunctions of ancient emperors scattered through the 
classics. Some of these are forty centuries old, and are still scrupulously 
observed. In the trial of cases for murder and other serious crimes 
Chinese judges are particularly careful and cautious. If there is any 
point can be stretched in favor of the accused they will give him the 
benefit of it. The consequence of wrongly convicting an innocent person 
is most serious. Suppose a person were convicted and sentenced to 
death for the crime of murder, of which he was innocent, and an appeal 
to Peking resulted in the reversal of the decision. All the officials who 
had anything to do with the trial of the case, from the governor of the 
Province down to the sub-magistrate of the district, would be degraded 
and subjected to the severest punishment. 

“The statute law of China is the most important result of legislation. 
Its foundation was laid over twenty centuries ago, and since then succes- 
sive dynasties have built upon it by addition, amendment, abrogation and 
amalgamation, as circumstances required. ‘The standard work, which is 
now in use over the whole Empire of China, is called Ta Ching Luli, 
generally known as the Penal Code. It contains not only the funda- 
mental statutes, but also the supplemental laws. It is arranged under 
seven headings, viz.: General, Civil, Fiscal, Ritual, Military, Criminal and 
that relating to public works, and is subdivided into four hundred and 
thirty-six sections. It also contains a collection of important cases which 
have been decided by the proper authorities and approved by the 
Emperor, with notes and comments illustrating the practice and theory 
of the law appended. The first edition was published in 1647, only three 
years after the accession of the present dynasty. A new edition is gen- 
erally issued every five or ten years, with summary reports of important 
cases that deserve notice. 

“The law provides various degrees of punishment for a man or 
woman who marries during the legal period of mourning for a deceased 
parent, and for a widow who marries again within the legal period of 
mourning for her deceased husband, the period of mourning in each case 
being twenty-seven months. Whoever marries a wife or husband having 
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a father, mother, grandfather or grandmother at the same time under 
confinement in prison for a capital offense shall be punished with eighty 
blows. Nevertheless, if any such person enters into the marriage state 
at such period by the expressed command of his or her parent or grand- 
parent in prison, no punishment shall ensue, provided the usual feast and 
entertainment is omitted; otherwise a punishment of sixty blows shall be 
still inflicted. The prohibitions as to marriage between persons on 
account of consanguinity and other relationship are more numerous and 
general than those in this country or in Europe. There is a provision 
against the marriage of priests. If a Buddhist or Taoist priest shall 
marry he shall be punished with eighty blows and be expelled from the 
order to which he belongs, and the marriage shall be null and void. The 
law sanctioning divorce gives seven justifying causes, namely: Barren- 
ness, lasciviousness, disobedience to her husband’s parents, talkativeness, 
thievery, jealousy and leprosy. This is, however, almost annulled by the 
other part of the same section, which declares that, although one of the 
seven above causes of divorce can be chargeable on the wife, yet if any of 
the three reasons against a divorce should exist, namely: (1) the wife 
having mourned three years for her husband’s parents; (2) the family 
having become rich after having been poor at the time of the marriage, 
and (3) the wife having no parents living to receive her back again, then 
none of the seven aforementioned causes will justify a divorce, and if the 
husband should put away his wife upon such grounds he shall be punished 
and obliged to take her back. 

“The sixth and seventh books deal with usury, license of commercial 
agents and false weights and measures. It may be noted that the legal 
rate of interest is three per cent. per mensem, but in practice it is con- 
siderably lower. There is a provision against monopolists and unfair 
traders which is worth quoting. Section 154 reads: ‘When the parties to 
a purchase or sale of goods do not amicably agree respecting the terms, 
and one of them, by monopolizing or otherwise using undue influence in 
the market, obliges the other to allow him an exorbitant profit, or if artful 
speculators in trade, by entering into a private understanding with the 
commercial agent and by employing other unwarrantable contrivances, 
raise the price of their own goods, although of low value, in all such cases 
the offending parties shall be severally punished with eighty blows, each 
for his own misconduct. When a trader, observing the nature of the 
commercial business carried on by another, contrives to suit or manage 
the disposal or appreciation of his own goods in such manner as to 
derange and excite distrust against the proceedings of the other, and 
thereby draws unfairly a greater proportion of profit to himself than 
usual, he shail be punished with forty blows.’ 

“There are no trusts in China vet, but if there should be such I fear 
the local authorities will put them down under the law. 

“The system of procedure for the administration of the law is peculiar 
and essentially different in many respects from that which prevails in 
America and Europe. In the first place, we have no such thing as a jury. 
The judge or magistrate, as the case may be, tries the case alone, and has 
to decide it according to iaw and equity. No sentence can be passed 
without the confession of the accused. Hence, the cruel practice of 
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extorting confession by torture, I am sorry to say, is often resorted to. 
But the consequence of convicting the wrong person is very serious. In 
some cases the magistrate has to suffer the same punishment that has 
been inflicted upon the innocent victim. This has the effect of causing 
all magistrates and judges to be extremely careful in the investigation 
of cases. 

“The laws and practices of China have now been enforced for many 
centuries. Generations of Chinese have lived, moved, worked and died 
under them. The Penal Code has now been in force for more than two 
hundred and fifty years. Many of its provisions are taken from the codes 
of preceding dynasties and embodied in it. At the time of its adoption it 
was, no doubt, suited to the circumstances of that period, for the Empire 
of China was ther practically shut out from commerce and intercourse 
with the Western nations. There were no ports open to foreign trade, 
where hundreds and thousands of foreigners could reside and transact 
business with the natives, as there are now. There were no treaties with 
other nations then in force, conferring extra territorial rights and special 
privileges upon foreigners in the country, as there are now. What is 
needed, in my humble opinion, is to recast and revise the code to suit the 
requirements and circumstances of the present day. Many of its sections 
should be retained, while many others, which are not in keeping with the 
present state of society, should be considerably modified, if not entirely 
changed. I may say that efforts have been made in this direction on my 
part, but so far without success. In view of the many thousands of for- 
eigners residing in various parts of China and the vast trade that is 
ceing slaily carried on by millions of natives with thei, it seems to me 
that there is an urgent necessity for the compilation of a commercial code 
giving the laws relating to patents, copyright, corporations, shipping and 
other kindred subjects, and also a code of procedure for the trial of mixed 
cases, both criminal and civil. The want of such codes is severely felt. 
It seems to me that now is just the time for such a useful work. The 
Power which, through its advice and influence, is instrumental in bringing 
about so beneficent an undertaking as this will confer a great boon on 
foreigners and natives alike in China. 

“We have just passed out of an old century and entered the threshold 
of a new one. The nineteenth century has furnished many examples of 
noble achievements of men and nations for our admiration and emulation 
—such as the abolition of slavery, the emancipation of serfs, the extension 
of intercourse and commerce between peoples, the mitigation of the 
horrors of war, and the gradual recognition of the principle of arbitration 
in the settlement of international disputes. Now we are at the beginning 
of the twentieth century. He would be a bold man indeed who should 
predict that during the century the millennium would surely come. But 
I think it is not too sanguine to hope that the opening of the new century 
will be signalized by the erection of a grand monument of humane legis- 
lation, which, while providing just punishments for evildoers, shall 
secure equal rights and liberty to both foreigners and natives in China 
without distinction or discrimination. In this noble work I trust this 
great nation, with the advice and assistance of the eminent lawyers of the 
Empire State, will take a prominent part. Happy will be the day when 
uniform principles of law, based on justice and equity, shall prevail 
throughout the world.” 





A TRAGIC NEW JERSEY CASE. 
A TRAGIC NEW JERSEY CASE. 


li there are humorous things in the practice there are those which are 
tragic also. It often happens that the practitioner finds himself face to 
face with a terrible tragedy in life resulting from infirmities in the law. 
For illustration, take the case of a boy about twelve years of age who was 
indicted for murder in the State of New Jersey about the year 1828. 
That was a case of a little negro named James Guild, who was charged 
with the murder of an old lady about sixty years of age. The circum- 
stances of the case were substantially as follows: The old lady, who had 
been left alone in her house. was found in a dying condition in one of its 
rooms late one afternoon, and her head was so battered as to make it 
certain that she had heen assaulted by somebody who had wielded a heavy 
instrument. This instrument, as it turned out afterwards, was a horse 
yoke, which, of course, was of considerable size and weight. There was 
at first great mystery as to the perpetrator of the deed, but it developed 
that in the course of the afternoon the boy Guild had been seen in the 
vicinity of the house, which was a detached one about two hundred yards 
distant from any other, and suspicion fastened on him. He was a 
precocious boy, well developed, illiterate, profane, shrewd in worldly 
matters, but had never attended Sunday-school, and was absolutely lack- 
ing in education of his moral or religious qualities. So an inquisitor 
went to work on this boy and tried to pump out of him some information 
about the murder. Some threats were made to him, as to the conse- 
quences of his refusing to admit the act, which might have produced 
terror in the mind of any child of that age. For instance, a remark was 
made to him that “it would be a pity to hang so fine a boy.” He there- 
upon confessed that he had done the deed and thereafter on numerous 
occasions repeated his story, which was to the effect that he had gone to 
the house of the old lady in the afternoon to borrow a gun, which she 
refused to lend him, using abusive language to him for his impudence 
in approaching her on such a matter. He thereupon became incensed 
and struck her with the horse yoke, which caused her to fall, and he then 
became afraid that she would report the assault to his mistress and that 
he would be punished severely for what he had done. He therefore 
resolved to complete the job and returned to the prostrate form of the 
woman, striking her head repeatedly with the yoke until he thought she 
was dead. These confessions were the only evidence upon which the 
state could rely for conviction. Although the first confession was 
excluded as having been induced by threats, the subsequent ones were 
admitted in evidence. The boy was convicted, his case was appealed to 
the Supreme court of New Jersey, where the judgment was affirmed, and 
he was subsequently put to death for his crime. Now let us see what the 
tragic features of this case were to the lawyers and the judges who were 
interested in it. In the first place, from time immemorial, the law had 
presumed that all children of tender years were incapable of committing 
crime. There is a general presumption, of course, that all persons, 
whether adults or children, are innocent of the crimes with which they 
are charged, but in the case of .a boy under fourteen years of age the 
presumption extends further and clothes the infant with the protection 
of his supposed incapacity to know the difference between right and 
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wrong and consequently his incapacity to commit murder or any other 
crime. These presumptions may be overcome by evidence showing the 
precocity in the child, and there are many instances where children have 
been executed for murder. But how was the presumption of innocence 
and incapacity overcome in this case? ‘A man’s confession of his 
innocence may not be used in his behalf, but his admission of his guilt 
may be used against him in a criminal case. Nevertheless, if an admis- 
sion of guilt is superinduced by threats or the equivalent thereof, it cannot 
be used against the accused. In the case under consideration it was 
shown beyond doubt that such language had been used toward the boy 
in the first instance as to have probably produced terror in his mind, and 
it was on this ground, as above stated, that his first confession was 
excluded. It was not shown that the boy ever saw a jail, that he knew 
anything about an execution, that he had the remotest practical concept 
of the workings of the criminal court, or that he had any comprehension 
of the appalling consequences of his talking against himself. Moreover, 
at that time, under the criminal law, it was not possible for a person 
accused of murder to give evidence in his own behalf. While the state 
could offer the admissions of the accused, made out of court, against him, 
yet the accused could not take the witness stand and testify in his own 
behalf. It, therefore, happened in the case of Guild that, while his con- 
fessions were being used against him, he had to sit mute beside his 
attorney and in a certain sense permit his life to be taken away by default. 
His attorneys were powerless to help him. No wonder the judges of the 
Supreme court, in affirming the judgment of conviction, “under a deep 
sense of responsibility,” felt the awful gravity of the burden put upon 
them and expressed their lament in their decision. Here was a possible 
judicial murder which must have touched the minds and hearts of all the 
people who knew of it. Here was one of those awful tragedies in law 
illustrating the need of enlightened legislation and showing the responsi- 
bility that rests upon every man for the kind of laws which are enacted in 
the place where he lives for the protection and control of himself and 
every other man. Here was doubtless one of those frightful instances of 
justice, so called, which shook the conscience of the civilized world and 
caused much remedial legislation, instanced by Lord Denman’s act in 
England (1843) and many similar ones in this country, removing from 
persons accused of crime all disabilities to testify in their own behalf.— 
(Green Bag, Boston). 


ENGLISH LARCENY ACT, 1901. 


(1 Edw, VIL. ec. 10) 


This statute, which will come into operation on the first of January 
next, effects some much needed amendments of the law relating to 
fraudulent misappropriation. 

It repeals sections 75 and 76 of the Larceny Act, 1861 (24 and 25 
Vict. c. 96), and substitutes other provisions in their place for the punish- 
‘ment of fraudulent misappropriation of property. 

The exact words of the main provision of the new statute are as 
follows: “Whosoever (a) being intrusted, either solely or jointly with any 
other person, with any property in order that he may retain in safe 
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custody, or apply, pay, or deliver for any purpose, or to any person, the 
property, or any part thereof, or any proceeds thereof; or (b) having, 
either solely or jointly with any other person, received any property for 
or on account of any other person, fraudulently converts to his own use 
or benefit or to the use or benefit of any other person, the property, or 
any part thereof, or any proceeds thereof, shall be guilty of a mis- 
demeanor.” 

Now, in the first place, the law as contained in these words differs 
from the existing law as contained in sections 75 and 76 of the Larceny 
Act, 1861, in not being confined to the cases of bankers, merchants, 
brokers, attorneys or other agents whose business it is (according to the 
interpretation put upon the expression “other agent” in the case of R. v. 
Portugal, 16 Q. B. D. 487) to receive money, securities or chattels for 
safe custody’ or other special purpose. It will apply to any person 
entrusted pro hac vice only. And not only is the effect of the decision in 
R. v. Portugal, supra, done away with, but the dependent decision in R. 
v. Bowerman (1891), 1 Q. B. 112, also becomes unimportant. It was 
there held that it was a question of fact whether the defendant was an 
“agent,” and if he had represented himself to be such, and acted as such, 
that was sufficient evidence to justify the jury in finding him to be an 
“agent.” In future, however, there will be no need to trouble about such 
evidence. It will be sufficient merely to prove the intrusting to or receipt 
by the defendant independently of his character or profession in relation 
thereto. 

Next, it is to be observed that the new law applies generally to “any 
property.” Under the old law the first branch of section 75 of the Lar- 
ceny Act, 1861, applied only to “any money or security for the payment 


’ 


of money;” and the second branch only to “any chattel or valuable 
security,” but not money (see Re Bellencontre (1891), 2 Q. B. 122), 
although it also applied te powers of attorney for the sale or transfer of 
stock. ‘Property’ in the new act, by virtue of the enactment of the new 
act, is to have effect as part of the act of 1861, includes every description 
of real and personal property, money, debts and legacies, and all deeds 
and instruments relating to or evidencing the title or right to any prop- 
erty, or giving a right to recover or receive any money or goods, and 
shall also include not only such property as shall have been originally in 
the possession or under the contro! of any party, but also any property 
into or for which the same may have been converted or exchanged, and 
anything acquired by such conversion or exchange, whether immediately 
or otherwise. 

Further, the new law applies not only where the intrusting of the 
property is for safe custody, but also in order that the defendant may 
apply, pay or deliver it, or the proceeds of it, for any purpose or to any 
person. Moreover, in these latter cases no direction in writing will be 
necessary in order to constitute misappropriation an offense. This is a 
great improvement on the existing law. It sweeps away entirely the 
reproach against the existing law disclosed by the case of Re Bellencontre, 
supra. There it was pointed out that the first branch of section 75 of the 
Larceny Act, 1861, does not apply where there has been no direction in 
writing as to the application of money, and the second branch does not 
apply to money at all, and section 76 of that act only applies to cases 
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where the trust is for safe custody and not for any other purpose. The 
decisions on the meaning of “safe custody” may still be of some impor- 
tance. These are R. v. Newman, 8 Q. B. D. 706; R. v. Fullager, 41 L. T. 
(N. S.) 448, and Re Bellencontre, supra: It is in relation more 
particularly to money that they are of importance. The principle which 
they establish is that if money is intrusted to the defendant under circum- 
stances which make it his duty to pay it to a special account with a bank 
or keep it in any other reasonable way in which men of business ordinarily 
keep their money, so as to have not the specific coins but the equivalents 
at call when demanded, it is intrusted to him for safe custody. So if a 
solicitor receives money on behalf of a client from whom he asks instruc- 
tions for investing it and receives answers contemplating directions 
being given, he retains the money meantime for safe custody. Clause (b) 
of section 1 to the new act clearly goes the full length of such a case, 
because it applies to whomsoever “having received property for or on 
account of any other person,” fraudulently converts it to his own use. 
This very sweeping clause seems to do away with the authority for the 
future, of the cases of R. v. Cooper, L. R. 2 C. C. R. 123, and R. v. Tat- 
lock, 2 Q. B. D. 157. In the former case an attorney being employed 
to raise money on mortgage of property, found a mortgagee, prepared 
the mortgage, got it executed, obtained the mortgage money and handed 
over the mortgage deed to the mortgagee. He paid over a portion only 
of the mortgage money to the mortgagor and fraudulently converted the 
residue to his own use. Upon these facts it was held that, as he was not 
intrusted with this deed or the money for safe custody, and as there was 
no direction in writing to apply the proceeds of the mortgage deed, and 
as the deed could not be said to have been transferred in violation of good 
faith, he had not committed any offense against either the second branch 
of section 75 or against section 76 of the act of 1861. But under the new 
act he would clearly have received the money for or on account of the 
mortgagor, even if not intrusted with it by the mortgagee in order that 
he might pay or deliver it to the mortgagor. Again, in R. v. Tatlock, 
where an insurance broker having effected insurances for the prosecutor, 
obtained from him the policies for the purpose of recovering on a loss, and 
having received the amounts paid them in to his own credit with his bank 
and went into liquidation after giving various excuses for not paying over 
the money, it was held that he could not be convicted under the second 
branch of section 75 of the act of 1861. But under the act of 1901 he 
clearly would have been held to have received the moneys for or on 
account of his employer, and if there had been sufficient evidence of 
intention to convert to his own use would have been convicted. 

The new statute contains, in section 1, an exception similar to that 
in favor of trustees and mortgagees under the act of 1861, s. 75. It 
provides that “nothing in this section shall apply to or effect any trustee 
on any express trust created by a deed or will, or any mortgagee of any 
property, real or personal, in respect of any act done by the trustee or 
mortgagee in relation to the property affected by any such trust or mort- 
gage. Misappropriation by trustees, under an express trust in writing, 
is dealt with by section 80 of the Larceny Act, 1861. 

The new act does not contain any such saving as to receiving money 
on securities on which the defendant has a lien as was contained in 
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section 75 of the act of 1861. It was expressly enacted that that section 
should not restrain any banker, merchant, broker, attorney or other 
agent from receiving any money which should be or become actually due 
and payable upon or by virtue of any valuable security according to the 
tenor and effect thereof in such manner as he might have done if this act 
had not passed; nor from selling, transferring or otherwise disposing of 
any securities or effects in his possession upon which he should have any 
lien, claim or demand entitling him by law so to do, unless such sale, 
transfer or other disposal should extend to a greater number or part of 
such securities than should be requisite for satisfying such sale, claim 
or demand. 

The reason why it is omitted seems to be fairly clear. The mere 
receipt of moneys due on a security according to the tenor, or the mere 
realization of a lien according to law is no evidence of fraudulent misap- 
propriation, and the saving was probably inserted ex miajori cautela 
having regard to ceriain dicta in Thompson v. Giles, 2 B. and C. 422 
(Justice of the Peace, ne 


CONCERNING OKLAHOMA. 


The first number of the new om magazine published in Oklahoma 
City, entitled “The Law,” contains the following concerning Oklalioma, 
which will interest, as well as amuse, some of our readers: 

“When God created the universe and covered the hills and the vales 
with flowers and green verdure, He made the beautiful Oklahoma country 


the garden spot of the world, and Oklahoma City now occupies a most 
prominent place in the centre. 

“It is situated on the Canadian River and is proudly called the ‘City 
of Destiny,’ and no doubt its destiny will be a brilliant one. Here three 
great railroads enter the metropolis of Oklahoma and the coming 
metropolis of the Southwest. 

“Its growth is one of the marvels of the age. To-day Oklahoma has 
a population of 400,000. 

“The scenery visible is one of perpetual inspiration. For hundreds 
of miles the landscapes cut their silvery profiles on the sky and cleave the 
blue air with its dazzling fields of eternal beauty, the mean annual tem- 
perature being that of perpetual spring. 

“Oklahoma City presents many advantages as a college town. The 
courts sit here regularly, and afford to students an invaluable opportunity 
of seeing how cases of importance are managed by able and distinguished 
counsel. 

“The city’s moral and religious sentiment is superior, and its church 
advantages are excellent. 

“A highly favored climate, and the salubrity and freedom from 
epidemics, its beautiful undulating region, the refined population of the 
city and its prestige as the centre of a great commonwealth, have 
vromoted, through these natural and acquired advantages, the educational 
tendency early imparted and made it renowned as a City of Churches, 
Schools and Colleges. 

“According to the last United States census reports Oklahoma is one 
of the most healthful states in the Union. The climate is mild and 
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equable, avoiding alike the rigorously severe winters of more northern 
climes'and mountainous situations, and the hot, enervating summers of 
Southern locations. 

“The health of the metropolis is beyond question. Situated upon an 
elevation that rises far above the miasma of the lowlands, and removed 
from the malaria of the river bottoms, there is no local cause whatever 
for sickness. 

“In the warmest months of Summer a cool breeze is always blowing. 
Here the student from the far Southern states finds relief from the 
excessive heat of Summer, while the student from the North escapes the 
rigors and storms of Winter. 

“The moral and religious sentiments are highly cultivated, and the 
various churches in the city afford young men and women who come as 
students ample opportunity to choose their place of worship, where they 
are always cordially welcomed and given good seats. 

“The gates of the city are open; come and enjoy its advantages. 

“The Oklahoma Bar is justly famed for its ability and attainments, 
and is engaged in the practical administration of the law. It is composed 
of men who are specialists in their respective lines, and who are eminently 
fitted for the profession. 

“The Bar is an unusually strong one, especially noted for the thor- 
oughness of its members in preparing their cases for trial, and for their 
accurate and precise methods in practice. Students who desire can 
generally obtain situations in law offices, where they have opportunities 
to assist in practice, in the preparation of briefs and in the conduct of 
legal business, at the same time attending lectures and the practical 
exercises of the college and, in some instances, they thus have an oppor- 
tunity of earning something toward their support. 

“The members of the Bar represent lawyers and scholars who are 
specialists, authors, practitioners and makers of the law of wide repute, 
who instill into students with whom they come in contact a desire for 
greatness, as well as the principles of law and equity. Fortunate is the 
young man who can enjoy the privilege of association with distinguished 
lawyers. 

“It is one of the greatest educational centres in the West. The large 
amount of legal business centering here and the increase in the number of 
law students in the Western states have demonstrated the need of a Law 
College offering opportunities for a systematic education in the science 
and practice of law. The city is the natural centre in all matters pertain- 
ing to the legal profession in the West. The climatic conditions are 
favorable to study. The climate is equal to any Summer resort, its shade 
and elevation making it an ideal place to attend school. ‘The city has 
thus become especially attractive as a place of student residence. It is a 
chief railroad centre, and, being on the dividing line between the East and 
the West, makes it easy of access from all points; and the student is thus 
brought into contact with people from every part of the United States, as 
some of the great lines of the great railroads connecting the East with 
the West pass through the city. The mercantile and industrial interests 
are up to date, thus offering every convenience that might be had in any 
metropolis of the United States. 
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“It is to-day the best known, best advertised, most prosperous and 
most famous city in the Southwest. All eyes are now turned on the 
city, and the people everywhere are singing its praise. It affords advan- 
tages for a great educational institution such as few other cities possess. 
Its extensive mercantile and industrial interests serve to give the student 
an opportunity to observe business as it is conducted in a metropolis. 
The city being the state metropolis affords special advantages to students 
of law and diplomacy. 

“It is the geographical gateway to the Southwest, and is the place to 
feel the pulse of the nation, pursue your studies, improve your health and 
get light from every point of view at the same time. 

“Traveling expense should not be considered, as traveling is a school 
in itself and worth all it costs. The young man or woman who comes a 
thousand miles over a new country is pretty certain to get new ideas and 
instructive lessons of a practical character that will more than compensate 
them for their railroad fare. A stay of a few months in this beautiful city 
and the association with so many representative young people from all 
parts of the country is of no little value to the student who comes here. 

“A man whose locks were white with age was traveling for pleasure, 
and, when asked why he was at this time of life so far from home, replied 
that about six months ago he was apparently about to die, and dreamed 
that he was already in God’s presence and that He spoke these words: 
‘My child, how did you like the beautiful world I gave you to dwell in?’ 
The old man answered not. He was too mortified to answer; for, think 
of it, he who had lived so long in hopes of a ‘better world’ had never 
travelled to see this one at all. Awakening from his dream, he made a 
vow to God that, if He gave him back his health, he would devote a part 
of his time, at least, to travel and admiring His works. He kept his 
promise. The expense will seem small after a few years, and should be 
regarded as an investment which will yield large returns throughout. the 
future. There is no investment that can be compared to an education. 
The time should not deter one, for there is no period of life so pleasant or 
so profitable as a-legal course. The time one spends in travel is the time 
when he learns the most with the least effort, and earns least with the 
most effort. 

“The remarkable variety of scenery and resources offered by this 
‘great state, its peculiarly agreeable and healthful climate, its strikingly 
beautiful landscapes, noble rivers, charming lakes and fertile prairies 
combine to make it a region particularly attractive to all who seek new 
homes in the West. 

“The transportation facilities are abundant, schools and churches are 
numerous, the people are intelligent and progressive and property is 
constantly increasing in value. The numerous growing towns invite 
mercantile, manufacturing, legal and professional enterprises. There are 
fertile lands for the farmer and the fruit grower, vast natural pastures for 
the stockman, rivers for the fisherman, towns for.the lawyers—in short, 
almost every natural advantage for the development of a populous com- 
munity of varied industries and rapidly accumulating wealth. The 
Union possibly offers no greater advantages to. the person just entering 
upon the duties of his chosen profession than Oklahoma.” 





688 THE NEW JERSEY LAW JOURNAL. 


SAMUEL H. PARISEN v. THE NEW YORK & LONG BRANCH RAILROAD 
COMPANY. 


(New Jersey Supreme Court, Middlesex Circuit.) 


Commissioners’ Award— Payment to Clerk of Court—Defalcation of Clerk—Presumption of 
Payment—Election of Remedies. 


On contract. 

This case was tried before the court without a jury, the jury being 
waived, and was submitted to the court on agreed facts between counsel, 
in lieu of testimony. The following are the agreed facts: 

1. The award upon which this suit is founded is dated September 4, 
1872. It was filed on September 14, 1872, in the Middlesex county clerk’s 
office. 

2. Upon search the parties have been unable to find any other papers 
on file in said office relating to the award. 

3. On September 5, 1872, the plaintiffs, Samuel Henry Parisen, 
Charles Parisen, William Parisen and Richard Parisen and Catherine 
Smith, were all residents of South Amboy, N. J., twenty-one years of age, 
and the sole owners of the fee of the lands, taken by the award, under the 
will of their mother, Mary Parisen, who died November 20, 1871, subject 
to the life estate of George Parisen as tenant by courtesy. 

4. Catherine Smith, ‘wife of Joseph W. Smith, one of those named in 
the award, had no actual interest in the land taken, she having been 
compensated for her interest therein, under the will, with other lands. 

5. George Parisen, father of the plaintiffs, also named in the award, 
died on April 19, 1875, having been sick for many years prior thereto. 

6. Each of the plaintiffs would testify that no part of said award had 
ever been received by them, such testimony being objected to on the part 
of the defendant as not competent to rebut the presumption of payment, 
and subject to exception, if admitted, on said ground. 

. The defendant, however, paid $2,475 to Charles S. Hill (then 
Clerk of Middlesex county) on July 19, 1873, as evidenced by the follow- 
ing receipt attached to defendant's certified copy of the award: 

“New Brunswick, July 19, 1873. 

“Received from the New York & Long branch Railroad Company, 
by A. Reckless, President, two thousand four hundred and seventy-five 
dollars, the amount cf the within award of Commissioners, to Samuel H. 
Parisen and others. 

“CHARLES S. HILL, Clerk.” 

After the death of George Parisen, in 1875, the plaintiffs employed 
their brother-in-law, Joseph W. Smith, husband of Catherine, to look after 
the payment of the award. He reported from time to time that “the 
court has not settled vet.” Smith died December 31, 1889, having been 
ill for several years with consumption. 

About the vear 1886 Captain Charles Parisen (having lost nearly 
all his property) instructed his attorney, ex-Judge Cowenhoven, of New 
Brunswick, to take legal steps to secure the payment of the award, and 
shortly afterwards the Judge told him that the money had been “paid to 
Charles Hill, but he has committed suicide, and his bondsman is dead, 
and there is no use in sending good money after bad.” 
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10. Charles Hill died on or about September 5, 1884, insolvent, and 
a defaulter to the amount of over $200,000 to the National Bank of New 
Jersey, of which he was cashier, in September, 1872, and thence until 
his death. 

11. About the year 1896 Charles Parisen engaged Mr. Charles J. 
Peshall, of Jersey City, to secure payment of the award, and, with him, 
went to the office of the defendant, in New York City, where they 
presented the plaintiff’s claim, and were told by Mr. Conover, one of the 
counsel of the defendant, that the amount of the award had been paid to 
the clerk of Middlesex county, and read the receipt aforementioned to 
them. 

12. The matter was finally (in 1899) placed in the hands of the 
attorney of record in this suit, who, on February 24, A. D. 1899, served 
a written demand for the payment of the award upon John W. Watson, 
Treasurer of the defendant, and, on March 27, 1899, issued the summons 
in this suit. 

13. In 1898, at the request of Captain Parisen, Mr. Flavel McGee, 
counsellor-at-law, of Jersey City, had some correspondence with Robert 
W. DeForest, general counsel of the defendant, and Mr. John L. Conover 
(above referred to). The letters from Mr. DeForest and Mr. Conover, 
dated May 28, June 1 and July 15, 1898, are offered in evidence and 
marked Exhibits P-3, P-4 and P-5 for plaintiff. 

14. The plaintiffs offer in evidence a certified copy of the award, 
which is marked Exhibit P-2. 

15. Also a copy of the demand served on John W. Watson, marked 
Exhibit P-1. 


16. Also an act of the legislature of the State of New Jersey, entitled 
“An act to incorporate the New York & Long Branch Railroad Com- 
pany,” Pamphlet Laws of 1868, page 852. 

JOHN S. APPLEGATE, 
For the Defendant. 


EDWARD A, RANSOM, 
Attorney for Plaintiffs. 

Mr. E. A. Ransom for the plaintiff. 

Messrs. Applegate & Hope and Mr. Alan H. Strong for the 
defendant. 

FORT, J.: The defendant is a railroad corporation, authorized to 
condemn land for the objects of its incorporation. Proceedings were 
taken in the manner pointed out by its charter to condemn the land of the 
plaintiffs and commissioners were appointed for that purpose, pursuant 
to statute, and by their report, dated September 4, 1872, and filed in the 
clerk’s office, in Middlesex county, on the 14th of September, 1872, they 
awarded to the plaintiffs, for their land taken by the defendant and as 
compensation therefor, the sum of $2,475. 

The plaintiffs in this case were the owners of the fee of the land 
subject to the life estate of George Parisen, their father therein, and at 
the time of the award the plaintiffs were all living and of age. On the 
19th of April, 1875, George Parisen, their father, died. After the award 
and prior to his death, the defendant company paid the amount of the 
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award into the Circuit court of Middlesex county, the county in which 
the lands lie, and the receipt for such payment by Charles S. Hill, the 
Clerk of the court, is dated July 19, 1873, and is in evidence. 

The agreed facts show that no part of said award has ever been 
received by the plaintiffs personally or in any other way than by the 
payment into court as aforesaid. The suit in this case was not instituted 
for more than twenty years after the award and the filing thereof in the 
clerk’s office as aforesaid, nor was it instituted within twenty years after 
the death of George Parisen, the father of the plaintiffs. There appears 
to be no explanation for this failure to institute the suit within said twenty 
years, unless it be the suggestion in No. 8 of the agreed facts, that, after 
the death of George Parisen (the father), in 1875, that the plaintiff 
employed one Smith to look after the payment of the award and his 
report that “the court has not settled yet.” The agreed fact just quoted 
from would seem to indicate knowledge, specific and clear, on the part 
of all the plaintiffs, that the money had been paid into court. 

The defense to this action is twofold, first, that the law raises a 
conclusive presumption after the lapse of twenty years, of the payment of 
this award. It is not settled that the mere lapse of twenty years raises a 
presumption of payment which is conclusive. 

It is conclusive, if there is nothing in the case but the fact that the 
indebtedness existed more than twenty years prior to the institution of 
the suit and nothing has occurred in the meantime raising other pre- 
sumptions. 

The correct statement of the rule is that given in Buchanon v. 
Rowland, 2 Southard 721, where the court says: “When the length of 
time is wholly unaccounted for and the presumption therefore stands in 
its full force it is conclusive.” Any facts which may be legally adduced 
in evidence to overthrow and defeat the bar of the statute of limitations is 
competent evidence to overthrow the presumption arising from twenty 
years non-payment of a claim. This much is clear. 

Whether other facts than such as will defeat the bar of the statute of 
limitations may be adduced in evidence to remove and overthrow the 
conclusiveness of the presumption arising from the non-payment of a debt 
for twenty years is not soclear. A safe rule in such cases seems to be that 
which is stated by the Supreme court of the State of Pennsylvania in 
Gregory’s Exr’s. v. The Commonwealth, 121 Pennsylvania St., 611, where 
the court say: “Any competent evidence which tends to show that the 
debt is in fact unpaid is admissibie for that purpose (to overthrow the 
presumption). The evidence may consist of admissions made to the 
creditor himself or to his agent, or even to a stranger. * * * The 
question, as against the presumption, is whether or not the debt is in 
fact unpaid.” 

It does not, however, seem to be necessary to determine this case 
upon the question of whether or not the facts here establish a presumption 
of payment, because the lapse of twenty years, since the debt arose, as 
there appears to be another phase of the case which is controlling. 

It is admitted in the agreed facts that on the 19th of July, 1873, the 
amount of the award was paid to the clerk of the court, pursuant to the 
statute. There is nothing in the agreed facts which controvert the 
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proposition that this money was lawfully paid into the hands of the clerk. 
It is true that they do not, in specific words, admit that the payment to 
the clerk was lawful; that position is neither admitted nor controverted, 
but the fact is admitted that payment was made. After this lapse of time 
it will be presumed to have been lawfully made, and especially in view of 
the admission in agreed fact No. &, that from 1875 down to the time of 
the commencement of this suit, the plaintiffs knew that this money had 
been paid into court, and admit that they were seeking to obtain it from 
the court through agents appointed by and representing them for that 
purpose. 

The statute under which the defendant is incorporated contains two 
sections which relate to this subject. They are sections 7 and 8, Laws of 
1868, page 855. Section 7 provides that, when the owner and company 
cannot agree as to the price of the land desired to be taken by the com- 
pany, commissioners shall be appointed to condemn the same and fix the 
damage; provision is made for their report, which is to be in writing, filed 
with the clerk of the court, “to remain of record.” 

Then the section proceeds as follows: “which report, or a copy 
thereof, certified by the clerk of said county, shall at all times be con- 
sidered as plenary evidence of the right of said company to have, hold, 
use, occupy, possess and enjoy the said land and materials, or of the said 
owner or owners to recover the amount of said valuation, with interest 
and costs, in an action of debt, in any court of competent jurisdiction, in 
a suit to be instituted against the company if they shall neglect or refuse 
to pay the sum for twenty days after demand made of their treasurer, and 
shall, from time to time, constitute a lien upon the property of the com- 
pany, in nature of a mortgage.” 

By section 8 an appeal is provided for from the award as made and 
filed of record, to the Circuit court, with trial by jury, and the finding of 
the jury on such appeal is to take the place of the award of the com- 
mission, and then said section proceeds as follows: “but such application 
(for trial by jury) shall not prevent the company from taking the said 
land, upon filing the said report; provided that in no case whatever shall 
said company enter upon or take possession of any lands of any person or 
persons for the purpose of actuaily constructing said railroad, or of 
making any erection or improvement whatever, or otherwise appropriat- 
ing said land to the use of said company until they have paid to the party 
or parties entitled to receive the same the amount assessed by the com- 
missioners as the value of such lands or damages, in case the report of* 
the commissioners is not appealed from, or if the same is appealed from, 
then the amount which shall be found by the jury by whom the issue shall 
be tried; but, in case the party or parties entitled to receive the amount 
assessed by the commissioners, in case there shall be no appeal, or found 
by the jury, in case of appeal, shall refuse, upon tender thereof being 
made, to receive the same, or shall be out of the state, or under any legal 
disability, then the payment of the amount assessed or found as aforesaid 
in the Circuit court of the county wherein the said lands lie, shall be 
deemed a valid and legal payment; and, further, that the party or parties 
entitled to receive the amount assessed by the commissioners, may, upon 
tender thereof being made, receive the same, without being barred thereby 
from his, her or their appeal from the report of the commissioners.” 
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It will be noticed that section 8 authorizes the payment of the award 
into court upon either of three conditions: 1. Where the parties refuse to 
accept the award after tender; or, 2. Shall be out of the state; or, 3. 
Under any legal disability. 

The action of the plaintiffs in this case in conceding the payment of 
the fund into court and seeking to recover it from thence through agents 
and counsel and otherwise (they all being of age) will be held to raise a 
presumption that the payment was made into court with their assent or 
lawfully after their refusal to accept the same, or because of some legal 
disability, or absence from the state of one of the parties, or otherwise. 
A legal disability to receive this fund, unless by an arrangement among all 
the children and the father of the plaintiffs, might have arisen oves the 
question of the amount of the value of the life estate of the father, in the 
money award for the land taken in this case, and unless the heirs could 
agree with the father among themselves, this would be a proper reason 
for the payment of the fund into court. 

Whatever may have been the cause, there is nothing in the agreed 
facts to exclude the presumption that the action of the defendant in paying 
this fund into court was lawful. The payment was more than twenty 
years ago, as is conceded by the agreed facts, and every intendment will 
be presumed in its favor, and there is nothing in the agreed facts imputing 
any illegality whatever to that payment. On the other hand, the pre- 
sumption arising from the admissions of the plaintiffs as to their seeking 
to obtain this fund from the court would seem to be that it was paid into 
court for a lawful reason and with their consent. 

There is another proposition of law applicable to this state of facts 
which seems to me to be likewise controlling. The plaintiffs, I think, 
were put to an election, either to proceed to obtain this fund as it was 
deposited in court or stand upon their statutory rights and proceed against 
the defendant or the award. They cannot acquiesce if the payment of this 
fund into court, when the statute says such payment shall be deemed a 
valid and legal payment to them and then, when, after a long endeavor 
to obtain this fund, they have failed, seek to hold the defendant 
who, it is admitted, had paid said fund into court in discharge of its 
obligation under the statute. Having elected to go after the fund in 
court, they will not be permitted, after failure, to return again to the 
company for the award. They will not be permitted to pursue both 
courses, for they are inconsistent with each other. Thompson v. Howard, 
31 Mich. 312; Fowler v. Bowery Savings Bank, 113 N. Y. 450. 

A large number of cases are gathered in a note at page 487 of Vol. 
10, American State Reps., covering this whole subject of election under 
circumstances of the character here in issue. 

The judgment in this case is for the defendant. 


IN RE THE ASSIGNED ESTATE OF DANIEL ELMER. 


(Cumberland County Orphans’ Court.) 
Assignment for Benefit of Creditors—Exceptions— Fraudulent Conveyances. 
On petition for advice and direction. 


Mr. C. H. Sinnickson for the assignee. 
Mr. W. H. Bacon for the Millville National Bank. 
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( CONCLUSIONS. ) 


TRENCHARD, J.: On July 23, 1897, Daniel Elmer made an 
assignment for the benefit of his creditors to William A. Logue. The 
assignee has filed his final account, to which exceptions were taken by 
the Millville National Bank, a creditor. During the hearing of the 
exceptions the assignee presented to this court a petition, under the 
statute, for advice and direction as to certain matters concerning which 
exceptions had been filed. By agreement the testimony taken on the 
exceptions was used on the hearing of the petition. 

Advice and direction is asked as to the following matters, to wit: 
First: Whether the assignee shall bring suit against Joseph M. Shoe- 
maker & Co. to recover certain bonds and stocks alleged to be the 
property of the estate of said Elmer? Second: Whether he shall bring 
suit to set aside a certain transfer of bank stock made by Elmer to Frank 
M. Riley? Third: Whether he shall bring suit to set aside a certain 
conveyance made by Elmer to Mary Elmer? Fourth: Whether he shall 
bring suit to set aside a certain conveyance made by Elmer to Mary 
Elmer, jr.? 

By said testimony it appears that, for some months prior to the 
assignment, Elmer was being pressed by Shoemaker & Company for 
payment of a claim, which claim, he was advised by counsel, was not valid. 
He had not then the financial ability to pay his debts, inclusive of this 
claim. ; 

I shall consider these inquiries seriatim. 

First: Should the assignee bring suit to recover the bonds and stocks 
from Shoemaker & Company? It appears that said company, a firm of 
brokers of the City of Philadelphia, presented to the assignee a claim of 
about $65,000 against the estate for money paid for stocks and bonds 
bought for Elmer; that exceptions to said claims were filed by a creditor 
of said estate, and the proof, taken on such exceptions, shows that said 
company claimed that said stocks and bonds were bought by said firm 
upon the order of Elmer and the certificates thereof taken into possession 
of said company, and held, subject to the order of Elmer, and that when 
sold it was upon the order of Elmer, and the certificates thereof delivered 
to the purchasers; that these transactions covered a period of three years, 
in which securities worth more than $1,000,000 were bought and sold, and 
that only a few shares, for a special purpose, had been delivered to Elmer; 
that this ccurt, on the whole proof, and on the authority of Flagg v. 
Baldwin, 11 Stew. 219, sustained the exceptions and disallowed the claim; 
that in said proceedings said company claimed that they held, as collateral 
to secure money thus advanced, certain stocks and bonds of the value of 
about $26,000, none of which were in the name of Elmer. 

This transaction occurred, and said firm reside, in Pennsylvania, and, 
as process cannot be served on them in New Jersey, suit would have to 
be brought in, and the matter determined according to the laws of, the 
State of Pennsylvania, and probably, by reason of Elmer’s present physical 
and mental condition, without his testimony. For the assignee to 
recover it must be held to be a gambling transaction, and, if the com- 
pany’s contention that these stocks and bonds are held as collateral to 
secure moneys advanced by them in the purchase of stock for Elmer 
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should prevail, then, under the rule in such case, the company might law- 
fully sell the collateral and reimburse themselves. Under these circum- 
stances, and in view of the recent holding of the Supreme court of Penn- 
sylvania in Young v. Glendenning, 45 Atl. Rep. 364, it is very doubtful 
whether the transaction would be held to be a gambling one. But if this 
could be shown, has the assignee a reasonable prospect to recover? To 
do so he would have to set out in his pleadings that the transaction, to 
further which the deposit was made, was illegal. Would the court lend 
its aid to one who thus founded his action? In a Pennsylvania case 
(Wagner v. Hildebrand, 41 Atl. Rep. 34) the court said: “An assignee for 
the benefit of creditors, suing in the right of the assignor, has no higher 
claim than he; it is precisely the same as if the suit were brought by the 
assignor, so far as the relative rights of the parties are concerned.” [am 
inclined to think that the action proposed cannot be successfully main- 
tained and therefore do not advise the suit. 

Second: Should the assignee bring suit to set aside the transfer of 
bank stock to Frank M. Riley? Riley was and is the cashier of the 
Cumberland National Bank of Bridgeton, of which bank Elmer was a 
director and the owner of eighty-five shares of its capital stock. On June 
25, 1897, about one month before the assignment, Elmer went to Riley at 
the bank and proposed to sell him said stock, a part of which was 
hypothecated at a Philadelphia bank. After some negotiation Riley 
bought the stock for $325 per share, redeemed it by paying the loan, and 
accounted to Elmer for the purchase money. The book value of this 
stock, at the time, was $311 per share; it had sold for more, but was taxed 
for less. Considering all things, the price paid seems to have been a 
substantial one. Riley, at the time, had no definite knowledge of Elmer’s 
ability to pay his debts, although he knew he was at times embarrassed by 
the want of money and was a borrower; he knew Elmer had had some 
dealings with the brokers in Philadelphia, but did not know the character 
thereof. 

Prior to the Bankruptcy Act of 1898 and the Revised Assignment 
Act of 1899 the Jaw was that a debtor might make an absolute sale of his 
property to a bona fide purchaser for a valuable consideration, and, having 
received the purchase money, might apply the proceeds, at his pleasure, 
in payment of debts. and such sale would be valid as against creditors. 
Owen v. Arvis, 2 Dutch. 22. See also Bump on Fraudulent Convey- 
ances, 3d Ed., p. 205. If this transaction could be shown to be either 
without good consideration or not bona fide, it would be fraudulent and 
void as to creditors. The burden would be on the assignee to show fraud, 
or facts from which it wouid be presumed, and that Riley had knowledge 
of the fraud, or of such facts as should have put him on inquiry. In my 
opinion there is no such proof in this case and | do not advise suit by the 
assignee. 

If any creditor desires to test the legality of this transfer he has a 
legal right todo so. Lee v. Cole, 17 Stew. 318. The way is pointed out 
in Kalmus v. Ballin, 7 Dick. 290. 

The third and fourth inquiries may be considered together. Should 
the assignee bring suit to set aside the conveyances made by Elmer to 
Mary Elmer and Mary Elmer, jr., respectively? 
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It is contended that, in view of the fact that the grantees had no 
knowledge of the existence of the deeds untii after the assignment, there 
was no delivery to them; or, if there was delivery, it was subsequent to, 
and does not prevail against, the deed of assignment. But the authorities 
do not sustain the position. In Vreeland v. Vreeland, 3 Dick. 56, it was 
held: “that delivery of a deed to a third person for the grantee, where the 
grantor parts with ali control over the deed, makes the deed effectual 
from the instant of such delivery, even though the grantee is ignorant of 
its existence, for the law will presume, if nothing appears to the contrary, 
that a man will accept what is for his benefit.” See also Jones v. Swayze, 

13 Vr. 279. 

These transactions occurred in 1897 and are not affected by the 
Bankruptcy Act of 1898 or by the Revised Assignment Act of 1899. In 
1897 the rule was that a debtor, even in failing circumstances, might 
dispose of his property, provided he did it honestly, or pay one honest 
creditor in preference to another. Garretson v. Brown, 2 Dutch. 42 
Such a debtor may prefer a parent or other near relation, if the debt is 
bona fide due. Coley v. Coley, 14 N. J. Eq. 350. But a preference of a 
near relation will be very closely scrutinized. The pre-existence of the 
debt must be clearly proved and its honesty most fully established before 
it will be allowed. Bump on Fraudulent Conveyances, 3d Ed., p. 385. 

The testimony shows that Charles E. Elmer died in 1888, devising 
to his widow, Mary (now eighty years of age), $60,000, and the “home- 
stead” in Bridgeton during her natural life; to his daughter, Mary, 
$40,000, and the residue of his estate to his son, Daniel. From thence 
until the present time Mrs. Elmer (the head of the family), Miss Elmer 
and Daniel have resided at the “homestead;” that Daniel had charge of 
the financial affairs of his mother and sister and kept their securities in a 
box in bank, of which box he had the key; that a number of their mort- 
gages were paid to Daniel, who applied some of the proceeds to his own 
use; that, becoming in failing circumstances, he directed William A. 
Logue, his attorney, to prepare the deeds in question (together with other 
transfers of property), and to place them on record for the benefit of the 
grantees in payment respectively of said alleged indebtedness; that the 
deeds were so drawn and executed in June and were filed for record July 
23, 1897, at one o'clock P. M.; that the deed of assignment was signed by 
Elmer July 23, 1897, between three and four o’clock P. M., and was 
delivered to the assignee the next morning about eight o ‘clock: that the 
grantees paid no money as consideration for the deeds, and knew nothing 
whatever of the existence of the deeds or of the indebtedness until after 
both the deeds to them and the deed of assignment had been filed for 
record. 

Mr. Logue, whose testimony as to the indebtedness was admitted to 
show good faith of the assignee, says that Elmer stated to him that, from 
1890 to 1896, he had used moneys collected on mortgages of his mother 
and sister, and that “he usually substituted a note for the mortgages paid 
off, but he might not have done so on every occasion;” that the public 
records show that mortgages of Mary Elmer to the amount of $11,300 
and mortgages of Mary Elmer, jr., to the amount (inclusive of Swing 
note) of $10,200 had been paid. 
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That the principal, with some accrued interest, of these mortgages 
was paid to Elmer there is no doubt, but, as to the amount of Elmer’s 
debt to his mother and sister, the proof is very unsatisfactory. Mr. 
Elmer, by reason of his present mental condition, could throw no light on 
this question. The notes to his mother, substituted as aforesaid, amount 
to $4,200, and to his sister amount to $3,900. Nor is the proof clear as 
to what was Elmer’s statement. Apparently he specified mortgages 
collected, the principal of which amounted, in the case of his mother, to 
$4,200, and of his sister to $10,200. The statement of Elmer alone is 
unsafe to move upon, for he failed to disclose to Mr. Logue that, out of 
these proceeds, he had made certain investments for his mother and 
sister. Mrs. Elmer testifies that, to the best of her knowledge, she never 
received these moneys and did not know that they had been paid, but that 
“we received the interest, sometimes the person brought it, sometimes it 
was paid to Daniel and sometimes it was paid into bank,” and that up to 
the time of the assignment she did not notice that her income was falling 
off. Miss Elmer says that, to the best of her knowledge, she did not 
receive the proceeds of her mortgages, although she knew that some of 
them had been paid to her brother, and received, as she needed it, money 
from him, but whether she received the accrued interest, or the interest 
on these moneys in the hands of Daniel, is uncertain. She says that she 
noticed a shrinkage in her income. Her bank book shows that, in some 
instances, the accrued interest on mortgages collected by Daniel was 
placed to her credit in bank. Elmer invested, for his mother, out of the 
proceeds of her mortgages collected, the sum of $5,000. On the eve of 
his assignment he transferred to her securities on which there was due 
$3,665, making apparently a payment to her of $8,665. In further pay- 
ment Daniel made to his mother the deed in question for the “homestead” 
(the value of which does not appear), subject to her life estate. 

Elmer invested, for his sister, out of the proceeds of her mortgages 
collected, the sum of $7,000. On the eve of his assignment he transferred 
to her securities worth $4,880; at the same time he assigned to her three 
hundred and thirty-three shares of Practical Closure Stock (but whether 
it was an absolute transfer or as collateral security only does not appear), 
then supposed to be worth fully $25 per share, making, if the last named 
stock be included, apparently a payment to her of $20,205. In that 
situation Elmer made to his sister the conveyance in question for the 
Ireland mill property. 

No one, it is presumed, will deny that both these transactions tend 
to excite suspicion and awaken vigilance. Such conveyances can stand 
only on the ground of their entire bona fides, and the burden of proof, in 
this respect, under such circumstances, is manifestly on the grantees. 
Demarest v. Terhune, 18 N. J. Eq. 532. 

In view of the uncertainty as to the consideration of these convey- 
ances I think the assignee is justified in testing their legality and I so 
advise. 
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NEW JERSEY PREROGATIVE COURT. 


(Abstracts of Recent Opinions). 


Will—Probate—Decree—Undue _ influence——1. Upon a_ caveat 
against the admission of a will to probate, caveators petitioned the or- 
phans’ court to certify into the circuit court the questions raised, pursuant 
to section 19 of the “Act respecting orphans’ courts and relating to the 
powers and duties of the ordinary and the orphans’ courts and surrogates,” 
approved March 27, 1874 (2 Gen. St., p. 2359). That act had been super- 
seded by the act of the same title approved June 14, 1898 (Laws 1898, p. 
715); the provisions of the latter act in respect to certifying such questions 
to the circuit court being in all respects like those of the former act, and 
the procedure and practice in the cause being in conformity with the act in 
force. Held, that a decree made thereon is not invalid because the au- 
thority for the proceeding was miscited. 2. Upon an appeal from a 
decree denying probate upon the finding of a jury that the contested 
writing was not the will of testator, because it was the product of undue 
influence, heard upon the evidence which was before the jury, their ver- 
dict will induce and require careful scrutiny before reaching a result not in 
accord therewith, but will have no other effect. 3. The burden of estab- 
lishing the influence which is “undue” rests on those who assert it. Mere 
possession of influence, and opportunity and motive to exert it, will not 
suffice. It must appear, either directly or by justifiable inference from 
facts proved, that the influence was exerted and operated to dominate tes- 
tator, and coerce him to make a disposition of his property which he would 
not otherwise have made. 4. When undue influence is claimed to be 
established by inference from certain facts proved, and, upon all the facts 
proved, an equally justifiable inference may be drawn that the will exe- 
cuted was what testator would have made under the circumstances, the 
burden on contestants is not supported. Schuchhardt v. Schuchhardt. 
(Mr. James A. Gordon for appellants. Mr. Horace L. Allen for respond- 
ents). Opinion by MAGIE, O., June 6, 1901. 


Wills—Undue influence—Burden of proving same.—1. A tes- 
tator, who was weak-minded, and easily influenced, and who 
was in the last stages of consumption, went to live with a bovhood 
friend, an active business man of acute mind. About a month later the 
testator made his will, leaving all his property to his friend, with whom 
he was living, and not mentioning a sister, his next of kin. The will 
was drawn by a lawyer who was named as executor, and with whom the 
beneficiary had his office, and the beneficiary brought written instructions 
from the testator to the lawyer for the disposal of the property. Held 
sufficient to establish that the will was executed under the undue influence 
of the beneficiary. 2. Where a beneficiary under a will occupies a posi- 
tion of trust and confidence towards testator, the burden of proof is on him 
to show that the will was executed without any undue influence. Bark- 
man v. Richards; Benjamin v. Same. (Mr. David F. Barkman and Mr. 
Willard W. Cutler for appellants. Mr. Mahlon Pitney for respondent). 
Opinion by MAGIE, O., July 16, 1901. 


Administrator—Final account—Exceptions—1. When an_ ad- 
ministrator has neglected to make a final settlement of his 
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account within one year after administration granted, a creditor of the 
estate barred by a decree of the orphans’ court, who has presented a peti- 
tion to the orphans’ court praying relief under the provisions of section 80 
of the act entitled “An act respecting the orphans’ court and relating to 
the powers and duties of the ordinary and the orphans’ courts and surro- 
gates (Revision 1898)” (Laws 1898, p. 715), may except to any matter in a 
final account which, if the exceptions are sustained, will enhance the assets 
in the hands of the administrator from which it may obtain the relief 
prayed for. 2. If exceptions so presented are directed to payments which 
the administrator might lawfully make, they cannot be sustained in the 
absence of proof that the creditor had presented its claim under oath to 
the administrator, or proof that the administrator had knowledge of the 
claim, and the intent of the creditor to insist on its payment out of the 
estate in the administrator’s hands. Equitable Life Assurance Society 
of the United States v. Chesley. (Messrs. Lewis, Besson & Stevens for 
appellant. Mr. Charles L. Corbin for respondent). Opinion by 
MAGIE, O., July 16, 1901. 


NEW JERSEY COURT OF CHANCERY. 


(Abstracts of Recent Opinions). 


Highways — Dedication — Covenants—Municipal corporation.—l1. 
Defendant’s grantor, with many other beach owners, entered into an 
agreement with Atlantic City by which they dedicated a right of way 


across their lands, and covenanted that they would not erect or allow to 
be erected on the land, on the ocean side thereof, any structure, except as 
by ordinance provided, and that this covenant should run with the land, 
provided that the grantors should not be prohibited from building a pier 
at least one thousand feet long, and should not permit the sale of any 
commodities on the same, and be confined to the charging only an 
entrance fee. Defendant constructed the pier, to which it charged an 
admission fee, and also constructed buiidings thereon in which entertain- 
ments were held, for admission to which it charged additional fees. Held, 
that the charging of such additional fees was a violation of the covenant, 
and should be enjoined. 2. A deed dedicating to a city a right of way 
along the beach covenanted that no building or structure should be 
erected on the ocean side thereof, provided that the grantor should not be 
prohibited from building a pier, and be confined to charging only an en- 
trance fee. Held, that the proviso merely modified the covenant against 
any structures, by relieving the grantor from it so far as to permit the 
building a pier on which only the things provided for should be done. 3. 
A deed dedicating to Atlantic City a right of way along the beach coven- 
anted that no structures should be erected on the ocean side thereof. 
Held, that the city, as trustee for the public, had inherent power to accept 
the deed and covenant and enforce the covenant, and might also do so 
under P. L. 1889, p. 206, P. L. 1890, p. 159, and P. L. 1896, p. 18, em- 
powering cities to construct driveways and walks on the beach, and regu- 
late the use thereof, and accept dedications therefor. 4. Where the 
grantor in a dedication deed of a right of way along a beach afterwards 
deeded the land to a corporation of which he wasoneof the organizers, and 
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principal stockholder, a director, and the treasurer, the corporation is 
bound with notice of the covenants contained in the dedication deed. 5. 
Where a landowner, with many others, joined in a dedication deed of a 
right of way along a beach, with covenants against structures on the 
ocean side thereof, the easement and restrictions can be enforced not only 
against such grantors, but also against their grantees. 6. Where the 
owner of land along a beach granted a right of way, with covenants 
against any structures on the ocean side thereof, except a pier of certain 
dimensions and for prescribed use, and afterwards obtained license from 
- state to build a pier, the license gave no right to violate the covenant. 

. A dedication deed of a right of way along a beach provided that when- 
ever, because of accretion, the high-water line should be not less than 
three hundred feet oceanward from the present location, the city council 
should, at the written request of the grantors, cause the walk to be moved 
oceanward. Held, that under Acts 1896, p. 18, sec. 2, investing the com- 
mon council with power to relocate public walks, and ‘to recover any land 
theretofore dedicated on the owner dedicating a new right of way, such 
condition in the deed did not render it invalid. 8. A covenant in a deed 
dedicating a right of way that the city council shali not grant a right of 
way over the same to any railway company is a legitimate limitation of the 
dedicatory purpose. 9. A person circulating a dedication deed for sig- 
natures of owners of land along a beach told defendant’s grantor that they 
were getting every one to sign, to which he replied that, if they did not 
get every one to sign, he would not sign. He then signed the deed. After 
all beach owners except two or three had signed the deed, the city con- 
structed a walk along the beach on the strip dedicated. Held, that, after 
the walk was built without objection, defendant could not object that the 
deed was in escrow until all signatures were obtained, and had not been 
delivered. City of Atlantic City v. Atlantic City Steel-Pier Co. Messrs. 
Godfrey & Godfrey for complainant. Mr. Allen B. Endicott for defend- 
ant). Opinion by REED, V. C., July 16, 1901. 
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STATE NOTES. cases referred to the Circuit, we 

are | print herewith a form adopted by 

‘orm esciarig .W. Hope, a pe _ the Chief Justice at the Essex Cir- 
ank, formerly junior member o | cuit. Two actual posteas are given 


the firm of Applegate & Hope, herewith, the one in a usual action 
announces that he will continue the Regi 
and the other in ejectment: 


practice of law at Red Bank, cor- | “",; , bees 
ner Broad and Front streets. _ “Afterwards, to wit, at a Circuit 
court holden at Newark, in and for 

POSTEA INSUPREMECOURTCASE. | the County of Essex, before his 
—_———— Honor David A. Depue, Chief Jus- 
As there has been some degree of | tice of the Supreme court, on the 
uncertainty concerning the proper | twenty-seventh day of November in 
form of postea in Supreme court | the year of our Lord, one thousand 
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nine hundred, according to the 
form of the statute in such case 
made and provided, comes as well 
the said plaintiff as the said defend- 
ant, by their respective attorneys 
within mentioned, and a jury hav- 
ing been waived and the said mat- 
ter, by consent of the said parties, in 
accordance with the statute in such 


case made and provided, referred to | 


F. J. S., the Judge holding the Cir- 


cuit court of the said county for | 





| 


trial, and the said Judge having | 
reported that the trial of the said | 
case was had before him and before | 
a jury and resulted in a verdict for | 
the plaintiff in the sum of seven | 


hundred and thirty-one 63-100 dol- 


lars, as rendered by the jury empan- | 
elled to try the cause on the said | 
twenty-seventh day of November, | 
nineteen hundred; thereupon the | 
said the Chief Justice says that the | 
said N. W. C. did undertake and | 
promise in manner and form as the | 
said plaintiff, J. D. F., in his said | 
declaration alleges, and he assesses | 


the damages of the said plaintiff by 
reason of the not performing said 
promises and 
and above the costs and charges by 
him about his suit in 
expended at the sum of seven hun- 
dred and thirty-one dollars and 
sixty-three cents. 


“DAVID A. DEPUE, C. J.” 


“Afterwards, that is to say, on the 
seventh day of April, nineteen hun- 


undertakings over | 


his behalf | 
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accordance with the statute in such 
case made and provided, referred 


to F. J. S., the Judge holding the 


Circuit court of the County of Essex 
for trial, and the said Judge having 
reported that the trial of said cause 
was had before him without a jury, 
a jury having been waived by the 
consent of both narties, and that he 
found in favor of the plaintiff and 
against the said defendant, and that 
the said L. F. S. is guilty of the 
trespass and ejectment above laid 
to her charge in manner and form 
as said S. D. complained against 
her, thereupon the Chief Justice 
says that the defendant is guilty of 
the trespass and ejectment above 


‘laid to her charge. 


“DAVID A. DEPUE, C. J.” 
ANTI-GAMBLING ACT. 


Mr. Justice Fort, when holding 
court in Monmouth county, made 
the following statement in court in 
reference to the anti-gambling act 
passed last winter: “There seems 
to be a wide and general miscon- 
ception of the object and purpose 
of this statute. It was clearly 
not intended for ordinary cases 
of the violation of the criminal 
laws. It was to in no way super- 
sede any criminal law. It is not 


' an act for criminal procedure; it 


dred and one, at the Circuit court, | 
holden at Newark, in and for the | 
County of Essex, before his Honor | 
David A. Depue, Chief Justice of | 
the Supreme court, according to | 


the form of the statute in such case 
made and provided, came, as well 
the within named S. D. as the with- 
in named L. F. S., by their attor- 
neys within named, and a jury hav- 
ing been waived, and the said mat- 
ter by consent of the said parties in 





is only an act making a criminal 
offense under certain designated 
conditions. The statute only ap- 
plies to its language where it is 
alleged, and there is reason to 
believe it to be true, that there 
exists in One or more places open, 
continued or notorious violation 
of any one or more sections of the 
Crimes act. The object of the stat- 
ute was to meet cases where a 
building was occupied for illegal 
purposes, and the whole business 
for which it was used was a crim- 
inal one. It was never intended to 
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allow such a notice, as the act con- 
templates, to be given to any of the 


municipal officials mentioned in the | 


act for incidental or even repeated 
violations of the Crimes act in 
places within their municipality, 
which amount to no more than the 
ordinary criminal offense for which 
the usual and ordinary course of 
criminal procedure should be suf- 
ficient. 


The statute has no appli- | 


| 
| 
| 


| 


| 
j 
| 
| 
| 
| 
{ 
| 


cation whatever, in my judgment, | 
to violations of the Crimes act not | 
committed in an open, continued | 
and notorious manner in a place | 


occupied for or in which a business | 


is carried on for illegal purposes 
only, 


The act was passed to reach | 


the illegal places occupied, for and | 
in which the business of public | 


gambling, pool selling and the like 
was carried on exclusively as busi- 
ness, and for no other purpose. 


legislature that a justice of the 
Supreme court should be expected 


It 
certainly was not intended by the | 


to act as a detective to put the arm | 
of the court in motion for trivial | 
violations of the Criminal law. It is | 


beneath the dignity, and, as I see it, 


not at all within the duty or power | 


of the justice to do so. 


ficient aid to the enforcement of 
wise criminal statutes. 


Operated | ANNUAL 


Rightly | 


construed, the act of 1901 is an ef- | 
| ravelled. 


in the general way I have been > 
requested to do it would degenerate | 


into a farce. 
inal methods are entirely sufficient 
for the administration of the ordi- 


The ordinary crim- | 


nary criminal law in this county | 


and state.” 


PAMPHLETS RECEIVED. 


NEW JERSEY HANDBOOK 


(Pan - American Exposition). 
Published by State Board of 
Agriculture. Edited by Frank- 
lin Dye, Secretary. Trenton: 
1901. ‘Pp. 127. 
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WHERE TO LOOK for the Law. 
The Lawyers’ Co-Operative Pub- 
lishing Co., Rochester, N. Y. 


This catalogue, of one hundred 
and one pages, while primarily in- 
tended to catalogue the books of 
the Lawyers’ Co-Operative Pub- 
lishing Company, is useful other- 
wise, in presenting, under appro- 
priate heads, the leading textbooks 
of the day and their prices. It is 
a book likely to prove of use upon 
the desk of any lawyer. 


_ANNUAL REPORT OF THE 


STATE Geologist for the Year 
1900. Trenton: 1901. Pp. 331. 


DIGEST AND COMPILATION 
of the Statutes and Decisions 
Regulating the Assessment and 
Collection of Taxes in New Jer- 
sey, with Blanks and Forms for 
the use of Assessors and Col- 
lectors. Prepared by the State 
Board of Taxation. Trenton: 
1901. Pp. 210. 


This is a pamphlet absolutely 
necessary to state officials, and, by 
the aid of its excellent index, the 
involved laws concerning taxation 
in this state may possibly be un- 


REPORT OF THE 
Board of Education and of the 
Superintendent of Public Instruc- 
tion of New Jersey, for School 
Year ending June 30, 1900. 
Trenton: 1901. Pp. 268. 


BOOK NOTICES. 


| THE LIABILITY OF MUNICI- 


PAL Corporations for Tort, 
treating Fully Municipal Liabil- 
ity for Negligence. By Water- 
man L. Williams, A. B., LL. B. 
Boston: Little, Brown & Com- 
pany. Pp. 345. $3.50 net. 





THE NEW JERSEY LAW JOURNAL. 


Mr. Williams is the author of 
“Statutory Torts in Massachusetts.” 
In discussing the rules that gov- 
ern the liability of corporations in 
the different classes of tort, he con- 
siders three points. First: The 
character of the corporation 
chargeable with liability for the 
tort. Second: The nature of the 
duty from the breach of which the 
tort resulted. Third: The means 
at the command of the corporation 
for the performance of that duty. 
He discusses public corporations 
like cities, boroughs and villages, 
and quasi corporations like coun- 
ties, townships and school districts, 


which, by their voluntary acts, have | 
become more than mere territorial | 
duties, | 
relating to public peace, health, | 
safety and education; as well as | 
those growing out of the exercise | 


divisions. Their public 


of their legislative, judicial and dis- 
cretionary powers. Their 


of a private nature, embracing all | 
municipal duties arising from the | 
ownership for gain of water works, | 


markets and similar 


gas works, 
Their executory du- 


institutions. 


ties incident to the actual construc- | 
tion or repair of quasi public works | 
Foéot- | 
notes in the ‘book show a large | 
number of cases digested and there | 
i of twenty-five | 
which | 
meets a growing want, because the | 


such as sewers or drains. 


index 
book is 


is a good 
pages. The one 
cases of negligence in connection 
with municipal affairs are con- 
stantly extending, and in some of 
the courts almost to the exclusion 
of other legal business. 


THE LAW OF SALES of Per- 
sonal property. By Francis M. 
Burdick, Dwight Professor of 

- Law in’ Columbia University. 
Second Edition. Revised. Buck- 
ram. Boston: Little, Brown & 
Company. Pp. 229. $3.00 net. 
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The above work is also published 
in sheep. While it is called the 
second edition, we are advised that 
it is practically a new edition. Be- 
sides the fact that some topics are 
treated more fully than they were 
before and that the new cases have 
been carefully studied and analyzed, 
there are extended discussions 
upon the most important subjects 
which did not appear in the pre- 
vious edition. There are the usual 
indexes. The law seems to be well 
stated, in compact form, and so as 
to be readily understood, and we 
believe it to be a first-class text- 
book. 


COMMENTARIES ON THE 
LAW of Negligence in All Rela- 
tions (including a complete re- 
vision of the author’s previous 
works on the same subject). By 
Seymour D. Thompson, LL. D. 
In Six Volumes. Volume II. 
1901. The Bowen-Merrill Com- 
pany, Law Book Publishers, In- 
dianapolis, Ind. Also Soney & 
Sage, Law Book Publishers, 
Newark, N. J. 


Note to Volume II: “This vol- 
ume embraces the subject of Rail- 
way Negligence in all relations ex- 
cept that of carriers of passengers’ 
and that of master and servant. 
The subject of carriers of passen- 
gers is treated in Volume III, and 
the subject of master and servant in 
Volume IV. This volume also 
embraces the subject of the liability 
of telegraph companies for negli- 
gence in failing to transmit and de- 
liver messages promptly and cor- 
rectly.” 

Since the first edition of these 
commentaries was published the 
litigation on the subject embraced 
in the topics stated in the forego- 
ing note have multiplied so rapidly, 
and the law has been so extended, 
that the present publication is to all 





MISCELLANY. 


purposes an original work. Great 
care has been expended in bringing 
it down to date, as a glance at the 
numerous cases cited in the notes 
will show. The latest cases, even 
including those very recently re- 
ported, have been duly 


with advantage, and cases in which 
the generally adopted law is in con- 
flict are carefully pointed out. 
work has been expanded in numer- 
ous directions. 
10, Street Railway Negligence, the 
legal effect of frightening horses by 
street railway operation, Chapter 
43; street railway injuries to chil- 
dren, Chapter 44; 


eller as_ related 
street railway cars, Chapter 45, are 
all exhaustively treated. And 
many other subjects which, in the 
earlier edition, either escaped notice 


or were brietly treated have now 


been adequately dealt with. Under 
Title 18, on other personal injuries 
in railway operation, there are 
three particularly interesting chap- 
ters, viz.: Chapter 60, injuries 
caused by excessive or prohibited 


speed of trains; Chapter 61, fright- | 


ening the horses of travellers in 


railway operation; Chapter 62, rail-_ 


way injuries not otherwise classi- 
fied. As, for example, under the 
latter, Section 1,958, trains derail- 
ing and running into adjacent build- 
ings; Section, 1,960, allowing cars 


to “run wild,” making the “run- | 
etc. | 
Title 15 on the subject of railway | 
Chap- | 
ter 79 under this title treats of | 
causes of damages from railway | 


ning’ or “flying” switch, 


fires, is of especial interest. 


fires. This topic is divided into 
three divisions, pleadings, questions 
of evidence and questions of pro- 
cedure and damages in_ these 
actions, 





noted. | 
This part indeed has been amplified | 


The | 


Thus, under Title | 


contributory | 
negligence of the traveller on the | 
highway and the duty of the trav- | 
to approaching | 
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Space will not permit us to do 
more than recommend to the pro- 
fession the topics discussed under 
the other titles, viz.: Negligence of 
telegraph companies, general rules 
and doctrines, statutory regulations 
and penalties, stipulations in mes- 
sage blanks limiting liability, neg- 
ligence in delivering messages, 
damages for injuries to feelings, 
etc., injuries to travellers at high- 
way crossings of street railways, 
railway injuries at other places than 
highway crossings and railway in- 
juries to animals. 

These commentaries deserve the 
support of all who are interested in 
the law of negligence. The new 
edition amply sustains the reputa- 
tion of this work. 


AMERICAN NEGLIGENCE 
REPORTS CURRENT SE- 
RIES (Cited Am. Neg. Rep.) 
All the current negligence cases 
decided in the Federal Courts of 
the United States, the Courts of 
last resort of all the States and 
Territories and selections from 
the intermediate Courts. To- 
gether with Notes of English 
cases and annotations. Edited 
by John M. Gardner, of the New 
York Bar. Volume IX. 1901. 
Remick & Schilling, Law Book 
Publishers, New York. 

The first part of this volume con- 
tains an Index to the Notes pub- 
lished in the first nine volumes of 
this series. It is an addition 
which makes this series of reports 
very handy. 

The present volume, like the 
others, contains all the recent cases 
decided; in fact, most of those 
reported were rendered in the pres- 
ent year. The notes and annota- 
tions refer to all recent decisions on 
any given topic. Among the im- 
portant notes published is one on 
the well-known subject of liability 
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of railroad companies for accidents 
to children on turn-tables, giving 
the opinion in Railroad v. Stout, 
and also the cases criticizing it, and 
adding thereto a long line of cases 
where the railroad company has 
been held to be not liable. An- 
other interesting collection of notes 
and cases is given on recent actions 
arising out of failure to properly 
deliver telegraph messages. In 
Inabnett v. St. Louis, Etc., R. Co. 
is a case where a horse was fright- 
ened by the noise of the whistle of 
escaping steam from a train at a 
railroad crossing, and many anno- 
tations are added. An extremely 
interesting note on the doctrine of 
contributory negligence, 
cases where the doctrine is reject- 
ed, is given. Another interesting 
case with many citations is on the 
liability of the master for injury to 
volunteer, including the question 


where a passenger is injured while 


being assisted. There are many 
cases, with annotations, on the neg- 
ligence of street railroads, and the 
liability of these companies for 
injuries caused by the starting and 
stopping of cars. We find that the 
general Index is very valuable, 
since it gives a digest of the cases, 
by which much time is saved. 


TWENTY-EIGHTH ANNUAL 
REPORT of the State Board of 
Agriculture, 1900. Trenton: 
1901. Pp. 404. 


This publication is becoming 
more and more popular and more 
and more elegant in its illustra- 
tions. The photo-engravings in 
this volume are easily ahead of any 
which have preceded, and the work 
is printed in the best style of 
modern art. 
not read this work, even were it 
laid before him, but he ought to. 





citing | 





Every farmer would | 
_ question then arose whether a will 
left on a graphophone cylinder 
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HIRSH’S TABULATED DI- 
GEST of the Divorce Laws of 
the United States. By Hugo 
Hirsh, of the New York Bar. 
Funk & Wagnalls Company, 
New York. 1901. 


While outwardly in the form of 
a book, this is a tabulation upon a 
large, singie page, of the causes for 
divorce in each of the states of the 
United States, so that the eye may 
see at a glance what are the divorce 
laws in brief from Maine to Cali- 
fornia. It is a most interesting 
compilation and proves more con- 
clusively than any other form of 
publication could the necessity of 
a co-operation of the different states 
to secure uniform divorce legisla- 
tion. The digest sells for $1.50 
net. We observe that important 
changes appear in the divorce laws 
of the District of Columbia, in 
Florida and in Arizona. 


A VOICE FROM THE DEAD. 


The story of a law case with 
strangely dramatic adjuncts comes 
from Russia. One of the wealth- 
iest landowners near Smolensk 
died not long ago, and after the 


_ funeral his heirs looked vainly for 


the will. A few days later a young 
man, seeing a graphophone on the 
table in the library, put into it a 
record which he supposed was that 
of a popular Russian song. To his 
amazement and terror, instead of a 
song, he heard the dead man’s voice 
recite the words of the missing will. 
The heirs were notified of the dis- 


covery, lawyers were summoned, 
_ and they lost no time in examining 


the record containing the will. It 
was found to be flawless, and the 


And, of course, all lawyers are in- 


| would be deemed valid by the 
terested in “how to raise turnips.” 


| courts. 





